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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF DELAWARE 

 
In re 

CCI LIQUIDATION, INC., 

Debtor.1 

 
Chapter 11 
 
Case No. 18-10679 (CSS) 
 
Hearing Date:  June 19, 2018 at 11:00 a.m. 
Objection Deadline:  June 6, 2018 at 4 p.m. 

 

DEBTOR’S MOTION FOR ORDER UNDER 
BANKRUPTCY CODE §§ 305(a) AND 1112(b)  
DISMISSING DEBTOR’S CHAPTER 11 CASE 

 
CCI Liquidation, Inc., f/k/a Candi Controls, Inc., debtor-in-possession in this Chapter 11 

case (the “Debtor”), respectfully moves the Court for an order, substantially in the form 

attached to this motion as Exhibit B (the “Proposed Order”), under Bankruptcy Code §§ 305(a) 

and 1112(b) and Bankruptcy Rule 1017(a),2 dismissing this Chapter 11 case. This Motion is 

supported by the entire record before the Court and by the following: 

BACKGROUND 

Jurisdiction and Venue 

1. On March 23, 2018 (the “Petition Date”), CGM Partners, LLC, Howard Elias, and 

Kelly Yang Living Trust (the “Petitioning Creditors”) filed an involuntary petition in this 

Court under Chapter 11 of the United States Bankruptcy Code, 11 U.S.C. §§ 101 et seq. (the 

“Bankruptcy Code”) against the Debtor. The Debtor filed its Certificate of Counsel Regarding 

Proposed Order for Relief in Involuntary Case on March 23, 2018. The Court entered the Chapter 

                                              
1 The last four digits of the Debtor’s federal tax identification number are 4409. The Debtor, formerly known as 
Candi Controls, Inc., formerly maintained its principal place of business at 428 13th Street, Third Floor, Oakland, 
CA 94612.  

2 Unless otherwise noted, all section (§) references are to the U.S. Bankruptcy Code, 11 USC §§ 101 et seq. All 
Rule references are to the Federal Rules of Bankruptcy Procedure. 
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11 order for relief on March 27, 2018 (the “Relief Date”). The Debtor continues to manage 

its remaining assets as a debtor-in-possession under Bankruptcy Code §§ 1107 and 1108. 

2. This Court has jurisdiction over this Chapter 11 case under 28 U.S.C. §§ 157 and 1334 

and the Amended Standing Order of Reference from the United States District Court for the 

District of Delaware dated February 29, 2012. This is a core proceeding under 28 U.S.C. 

§ 157(b)(2). Under Rule 9013-1(f) of the Local Rules of Bankruptcy Practice and Procedure 

of the United States Bankruptcy Court for the District of Delaware (the “Local Rules”), the 

Debtor consents to the Court’s entry of a final order on this Motion to the extent it is later 

determined that the Court, absent consent of the parties, cannot enter final orders or 

judgments in connection with this Motion consistent with Article III of the United States 

constitution. Venue is proper in this district under 28 U.S.C. §§ 1408 and 1409. 

3. The statutory bases for the relief this Motion seeks are Bankruptcy Code §§ 305(a) and 

1112(b) and Bankruptcy Rule 1017(a). 

4. No official committees have been appointed in this case. No party has requested the 

appointment of a trustee or an examiner.  

Background Facts Concerning the Debtor 

5. Information concerning the Debtor’s former business operations and the events 

leading up to this Chapter 11 case is contained in the Declaration of Douglas Klein in Support of 

First Day Motions filed on March 28, 2018 [D.I. 15]. 

Sale of Assets 

6. On April 25, 2018, this Court entered its Order (A) Authorizing The Sale Of Substantially 

All Of The Debtor’s Assets Free And Clear Of Liens, Claims, Encumbrances, And Other Interests; 

(B) Authorizing And Approving The Asset Purchase Agreement With Altair Engineering, Inc.; 

(C) Authorizing The Assumption And Assignment Of Assumed Contracts And Assumed Leases; And 

(E) Granting Related Relief [D.I. 91] (the “Sale Order”), which, among other things, approved 

the Debtor’s sale of substantially all its assets to Altair Engineering, Inc. (“Altair”) and an 
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assignment of certain contracts and leases to Altair in a comprehensive asset sale transaction 

(the “Sale”).  

7. The Debtor and Altair closed the Sale in accordance with the Asset Purchase Agreement 

dated as of April 3, 2018, between the Debtor and Altair (the “APA”) on April 27, 2018 (the 

“Closing Date”). [See D.I. 94.] In accordance with the Sale Order, the Debtor transferred all 

its assets to Altair in exchange for cash proceeds of the Sale deposited on the Closing Date in 

the Debtor’s bank account of $1,158,158.25 (the “Initial Sale Proceeds”). In addition to the 

Initial Sale Proceeds, Altair deposited $1,000,000 in cash into an escrow account maintained 

by Wilmington Trust Corp. (the “Escrow”) to secure the Debtor’s indemnification obligations 

to Altair under the APA and released to the Debtor, after twelve months following the Closing 

Date, net of all amounts paid from the Escrow in accordance with an indemnification claim 

made under the APA (such net amount, the “Escrow Funds”). 

Case Status 

8. Since the Closing Date, the Debtor has satisfied its obligations to the five individuals 

who collectively provided secured financing to the Debtor shortly before the Petition Date—

collectively referred to in the Sale Order as the Bridge Loan Lender—using funds from the 

Initial Sale Proceeds as authorized in the Sale Order. 

9. The Debtor has also satisfied its obligations to the Petitioning Creditors and their 

counsel as directed in the Court’s Order Approving Application for Reimbursement of Fees and 

Expenses Incurred by the Petitioning Creditors for the Period of March 19, 2018 through March 27, 2018 

[D.I. 97] and certain ordinary course operating expenses incurred before the Closing Date.  

10. Other than administrative expenses associated with the fees and expenses of Debtor’s 

counsel (the “Counsel Fees”), which will be the subject of final fee applications in the coming 

days, obligations to certain of the Debtor’s non-insider employees under the Debtor’s pre-

bankruptcy retention bonus plan (the “Retention Bonuses”), which is the subject of a separate 

motion filed contemporaneously with this motion, and accrued but unpaid U.S. Trustee fees 
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through the date of a dismissal, the Debtor is unaware of any unpaid secured, administrative 

expense, or priority claims. 

11. As a result of the Sale, the Debtor’s financial and business affairs have been reduced 

to the holding of cash available for payment to unsecured creditors. The Debtor’s assets are 

limited to the Initial Sale Proceeds and the right to receive the Escrow Funds on April 27, 

2019. The Debtor no longer maintains any business operations and has no source of income 

other than earning interest on the Initial Sale Proceeds and the Escrow Funds. 

12. Assuming this Court’s approval, once the Counsel Fees, Retention Bonuses, and U.S. 

Trustee fees are paid in full—the Initial Sale Proceeds are more than sufficient to satisfy these 

obligations—all that is left for the Debtor to accomplish is to make pro rata distributions of 

approximately $750,000 of remaining Initial Sale Proceeds and, in a year from now, the 

Escrow Funds, to the Debtor’s general unsecured creditors, whose claims total approximately 

$7,000,000. The Debtor does not believe a formal proceeding under the Bankruptcy Code is 

required to accomplish that relatively basic task or, because of the expense of a Chapter 7 

administration, to say nothing of a Chapter 11 plan process, is it in the best interests of 

creditors. Rather, the Debtor believes the interests of its creditors are best served, and creditor 

recoveries maximized, by a dismissal of this case followed immediately by the Debtor’s 

establishment of a liquidation trust for the benefit of all creditors (the “Creditor Trust,” 

defined and described more fully below) funded irrevocably with the Initial Sale Proceeds and 

the right to receive the Escrow Funds in a year.  

RELIEF REQUESTED 

13. By this motion, the Debtor requests that the Court enter the Proposed Order dismissing 

this case and granting related relief such as authorizing and instructing the Debtor to establish 

and fully fund the Creditor Trust when the Proposed Order becomes a final, non-appealable 

order. (The Debtor is not asking this Court’s to approve the Creditor Trust or to retain 

jurisdiction over the administration of, or distributions under, the Creditor Trust.) 
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Cause Exists to Dismiss Case 

14. Under Bankruptcy Code § 1112(b)(1), a bankruptcy court must dismiss a case “for 

cause”: “on request of a party in interest, and after notice and a hearing, absent unusual 

circumstances specifically identified by the court that establish that the requested … dismissal 

is not in the best interests of creditors and the estate, the court shall … dismiss a case … in the 

best interests of creditors and the estate, if the movant establishes cause.”3  

15. Causes exists to dismiss this case. Bankruptcy Code § 1112(b)(4) contains a non-

exhaustive 4  list of 16 separate 5  grounds for dismissal. The first of these grounds, 

§ 1112(b)(4)(A), is a “substantial or continuing loss to or diminution of the estate and the 

absence of a reasonable likelihood of rehabilitation.” Here, the Debtor has liquidated all its 

assets into cash by consummating the Sale. The Debtor no longer conducts any business, has 

no remaining assets other than the cash proceeds of the Sale with which to satisfy the claims 

of creditors, and has no possibility and no intention of restarting business operations or 

earning any material income. But administrative claims such as professional fees and U.S. 

Trustee fees, continue to accrue each day this case remains open. The Debtor has no business 

to rehabilitate—all its assets (including avoidance actions under Chapter 5 of the Bankruptcy 

Code) have been sold and all its executory contracts and unexpired leases have been assumed 

and assigned to Altair.  

                                              
3 See, e.g., In re Gateway Access Solutions, Inc., 374 B.R. 556 (Bankr. M.D. Pa. 2007) (BAPCPA amendments 
eliminated courts’ discretion regarding dismissal of a case if cause is shown); In re TCR of Denver, LLC, 338 B.R. 
494, 498 (Bankr. D. Colo. 2006) (“this Court has no choice, and no discretion in that it ‘shall’ dismiss … a 
case … if the elements for ‘cause’ are shown…”); In re 3 Ram, Inc., 343 B.R. 113, 119 (Bankr. E.D. Pa. 2006) 
(“Under new § 1112 when cause is found, the court shall dismiss or convert unless special circumstances exist 
that establish that the requested conversion or dismissal is not in the best interests of creditors and the estate”). 

4 See, e.g., Gateway Access Solutions, 374 B.R. at 561 (“such lists are viewed as illustrative rather than exhaustive, 
and the Court should ‘consider other factors as they arise.’”), quoting In re Brown, 951 F.2d 564, 572 (3d Cir. 
1991); 3 Ram, 343 B.R. at 117 (“While the enumerated examples of ‘cause’ to convert o dismiss a chapter 11 
case now listed in § 1112(b)(4) have changed under BAPCPA, the fact that they are illustrative, not exhaustive, 
has not”). 

5 Courts uniformly consider the use of “and” after subsection (O) in § 1112(b)(4) to be an obvious drafting error 
and do not require that all 16 of the bases be shown for “cause.” See, e.g., TCR of Denver, 338 B.R. at 498. 
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16. After reserving funds to satisfy administrative expenses approved by the Court and any 

U.S. Trustee fees then owing, all the Debtor must accomplish is to distribute the remaining 

proceeds of the Sale ratably among its unsecured creditors. Incurring the considerable 

administrative expenses associated with a Chapter 11 plan and disclosure statement process 

simply to distribute cash to unsecured creditors would be preposterously wasteful and would 

materially harm creditors’ interests. 

17. For these reasons, including the absence of a reasonable likelihood of rehabilitation 

and the fact that a Chapter 11 plan is neither feasible nor in creditors’ best interests, cause 

exists to dismiss this case under § 1112(b)(4). 

Best Interests of Creditors 

18. Dismissal serves the best interests of the Debtor’s creditors. Once a movant establishes 

“cause” under § 1112(b), a bankruptcy court must consider the second question of whether to 

dismiss the case or convert it to Chapter 7.6 Several considerations compel this Court to 

conclude that dismissal, rather than conversion of this case to Chapter 7, best serves the 

interests of the Debtor’s creditors. 

19. First, a dismissal of a Chapter 11 case serves the best interests of creditors where a 

debtor has nothing left to reorganize and the debtor’s assets are fixed and liquidated.7 Here, 

the Debtor’s assets are strictly limited to cash. Its business operations and all its assets and 

contracts associated with those operations, have been sold and liquidated into cash. There is 

nothing left to reorganize. The only tasks remaining for the Debtor before making 

distributions to unsecured creditors is to satisfy certain administrative expenses approved by 

this Court and any U.S. Trustee fees. Once that is completed, a ratable distribution to 

                                              
6 See, e.g., Rollex Corp. v. Associated Materials, Inc. (In re Superior Siding & Window, Inc.), 14 F.3d 240 (4th Cir. 1994).  

7 See Camden Ordnance Mfg. Co. of Ark., Inc. v. United States Trustee (In re Camden Ordnance Mfg. Co. of Ark., Inc.), 
245 B.R. 794 (E.D. Pa. 2000) (reorganization to salvage a permanently closed business was infeasible); In re 
Brogdon Inv. Co., 22 B.R. 546, 549 (Bankr. N.D. Ga. 1982) (Chapter 11 case dismiss because there was “simply 
nothing to reorganize” and no reason to continue the case). 
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unsecured creditors is too simple and straightforward a task to require the considerable 

expense of a formal proceeding under the Bankruptcy Code.  

20. Second, a dismissal serves the best interests of creditors where a debtor demonstrates 

the ability to oversee its own liquidation.8 Here, the Debtor has consummated the Sale and 

has already maximized the value of all its assets for the benefit of creditors and liquidated 

those assets in an orderly manner. Now that the Court-approved sale process has been 

completed in all respects, all that remains left to do is to distribute the cash proceeds of the 

Sale to creditors. The formality, expense, and procedural requirements of a Chapter 11 case 

are simply unnecessary to accomplish that modest task. Rather, the Debtor intends to fund 

the Creditor Trust with all proceeds of the Sale such that the Creditor Trust can finally 

determine the amounts and validity of all unsecured claims against the Debtor and make 

ratable distributions of cash on account of those claims to complete the liquidation of the 

Debtor’s assets and financial affairs. 

21. Third, dismissal of this case will maximize recoveries for the Debtor’s creditors 

because the only alternative—conversion of the case to Chapter 7, with the appointment of a 

Chapter 7 trustee, who will almost surely hire counsel and perhaps a financial advisor—would 

ineluctably prove far more expensive and wasteful than dismissing this case and having the 

Debtor establish a Creditor Trust to quickly and efficiently finalize a roster of unsecured 

creditors and their claim amounts and make distributions of cash to those creditors.  

Dismissal is Warranted under § 305(a) 

22. As an alternative to dismissal under § 1112(b), the Court may dismiss this case under 

§ 305(a) “after notice and a hearing … at any time if—(1) the interests of creditors and the 

debtor would be better served by such dismissal ….” Dismissal under § 305(a) is only 

appropriate where the court finds that both creditors’ and the debtor’s interests would better 

                                              
8 Camden Ordnance, 245 B.R. at 798; In re Mazzocone, 183 B.R. 402, 412 (Bankr. E.D. Pa. 1995) (“Only when a 
Chapter 11 debtor has no intention or ability to … perform its own liquidation … should a debtor be permitted 
to remain in bankruptcy”).  
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served by dismissal. 9  Several criteria inform a court’s inquiry regarding the interests of 

creditors and the debtor in this context, including (a) the economy and efficiency of 

administration, (b) whether federal proceedings are necessary to reach a just and equitable 

solution, (c) whether there is an alternative means of achieving an equitable distribution of 

assets, and (d) whether the debtor and the creditors are able to work out a less expensive out-

of-court arrangement that better serves all interests in the case.10 

23. Here, as described extensively above, cause exists to dismiss this case. With no 

remaining assets to administer other than cash to be distributed ratably among unsecured 

creditors, conversion to Chapter 7 would necessitate considerable additional administrative 

costs, depleting cash and directly harming unsecured creditors with no corresponding benefit 

to anyone. Finally determining the amount of unsecured claims and making ratable 

distributions on account of those claims can be most efficiently and economically 

accomplished with the Creditor Trust mechanism described below, rather than any 

bankruptcy proceeding under either Chapter 11 or Chapter 7, which would impose formality, 

complexity, and needless expense without conferring any benefit, achieving any greater equity, 

or solving any inter-creditor problems. (Altair acquired literally all the Debtor’s assets, 

including avoidance actions under Chapter 5 of the Bankruptcy Code.) 

Creditor Trust 

24. The Debtor and its creditors are able to undertake a far less expensive out-of-court 

arrangement as an alternative means of achieving an equity distribution of the proceeds of the 

Sale: the Debtor’s immediate settling of the Creditor Trust for the benefit of all unsecured 

creditors. In accordance with the Creditor Trust Agreement attached to this motion as Exhibit 

A, the Debtor will establish the Creditor Trust and fund it with all the Debtor’s cash (net of 

reserves for U.S. Trustee fees accruing through the date of dismissal and administrative 

                                              
9 In re AMC Investors, LLC, 406 B.R. 478 (Bankr. D. Del. 2009). 

10 AMC Investors, 406 B.R. at 488. 
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expenses approved by this Court for Retention Bonuses and Counsel Fees). The essential 

functions of the Creditor Trust will be as follows: 

a. Trustee. Douglas Klein, who has served as the Debtor’s contracted, non-officer, 

non-insider acting CFO since October 2017, has agreed to serve as the Creditor Trustee, to be 

compensated hourly at the rate of $200 per hour. Unlike a Chapter 7 trustee, Mr. Klein will 

earn only an hourly fee for his services and will not be entitled to a fee calculated as a 

percentage of the nearly $2 million of cash to be eventually distributed to creditors.  

b. Claims Process. The Creditor Trustee will receive from the Debtor an accurate roster 

of all creditors, their respective mailing and email addresses, and their respective claim 

amounts (taken from the Debtor’s schedules of assets and liabilities filed with this Court but 

updated for more recent and more reliable information) and will use that roster to solicit an 

Assent and Proof of Claim in the form attached to the Creditor Trust Agreement from all 

unsecured creditors, with a submission deadline of approximately 30 days after notice is sent 

(the “Claim Deadline”). The Assent and Proof of Claim will be used to substantiate a 

creditor’s claim, indicate the creditor’s assent to the terms of the Creditor Trust, and establish 

the creditor’s rights as a beneficiary of the Creditor Trust to receive distributions from the 

Creditor Trust. To ensure that all claims are properly submitted, the Creditor Trustee will also 

nationally publish notice of the opportunity to submit an Asset and Proof of Claim. 

c. Priority of Distributions. To ensure that distributions from the Creditor Trust do not 

offend the order of creditor priorities under the Bankruptcy Code or applicable non-

bankruptcy law, the Creditor Trust Agreement requires distributions to be made first to 

administrative expenses of the Creditor Trust, then to all priority tax claims of governmental 

entities, and only then pro rata to the Debtor’s unsecured creditors. The Creditor Trust 

Agreement specifically contemplates that a substantial initial Distribution to unsecured 

creditors will be made as soon as practicable after the Claim Deadline. 

d. Disputed Claims Process. The Creditor Trust Agreement contains customary 

provisions and procedures for resolving disputes regarding the amount and validity of claims 
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and requires the Creditor Trustee to reserve sufficient funds for all disputed claims to ensure 

that if those disputed claims are ultimately resolved in the creditors’ favor, their equitable, 

ratable distributions will be assured. 

25. The Debtor does not seek this Court’s imprimatur of the Creditor Trust Agreement. 

The Proposed Order does not provide for this Court’s retaining jurisdiction to hear any matter 

associated with the Creditor Trust. The Creditor Trust Agreement is attached to this motion 

and summarized above solely to provide creditors who receive notice of this motion with 

sufficient information of what will happen with their claims once this case is dismissed. 

Requested Dismissal is Permissible and Appropriate 

26. The dismissal requested in this motion is a straightforward, simple dismissal of this 

case. The only additional relief sought in the Proposed Order comprises: (a) a provision 

ensuring that the validity and enforceability of this Court’s prior orders, including the Sale 

Order, survive dismissal; (b) a provision authorizing the Debtor to create the Creditor Trust 

(but no provision approving the terms of the Creditor Trust or retaining jurisdiction to hear 

any matters related to the Creditor Trust); and (c) this Court’s retaining of jurisdiction to hear 

final fee applications for Counsel Fees. No creditor priorities are reordered or skipped. No 

settlement among creditors is proposed. No releases are sought. No creditor’s right to a 

distribution from the Sale proceeds is being affected. The dismissal requested here is not the 

type of “structured” dismissal that remotely implicates the U.S. Supreme Court’s decision in 

Czyzewski v. Jevic Holding Corp. (In re Jevic Holding Corp.), 137 S. Ct. 973 (2017). The Debtor’s 

unsecured creditors are being offered an alternative—the Creditor Trust—to pursuing their 

state law rights against the Debtor, but no creditor is required to file an Assent and Proof of 

Claim or participate in the Creditor Trust. The Debtor believes it is decidedly in every 

creditor’s best interests to participate in the Creditor Trust, but that choice remains entirely 

voluntary and the sole province of each creditor’s own judgment. 

27. The Debtor seeks a dismissal as a superior alternative to conversion of this case to 

Chapter 7, an alternative that serves the best interests of both the Debtor and its creditors 
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because it avoids a time-consuming Chapter 7 process that would only create significant 

administrative expenses depleting funds available for creditor distributions. The proposed 

dismissal is the option most likely to maximize creditor recoveries at minimum expense.  

NOTICE 

28. Notice of this Motion has been provided to: (a) the Office of the U.S. Trustee; (b) all 

creditors (including the Petitioning Creditors) and all equityholders; (c) Altair; (d) various 

federal, state, county, and city tax and regulatory authorities; (e) the local office for the 

Internal Revenue Service; and (f) all parties requesting notice under Rule 2002. The Debtor 

respectfully submits that no further notice of this motion is required under Rule 2002 or Local 

Rule 2002-1(b). 

CONCLUSION 

For the foregoing reasons, the Debtor respectfully requests that the Court enter the 

Proposed Order substantially in the form attached to this Motion as Exhibit B and grant any 

additional relief the Court deems appropriate. 

Dated: May 23, 2018 
 Wilmington, DE 

THE ROSNER LAW GROUP LLC 
 
/s/ Scott J. Leonhardt 
Frederick B. Rosner (DE #3995) 
Scott J. Leonhardt (DE #4885) 
824 N Market Street 
Suite 810 
Wilmington DE 19801 
(302) 777-1111 
Email: rosner@teamrosner.com 
 leonhardt@teamrosner.com 

 /and/ 

 PERKINS COIE LLP 
Jordan A. Kroop (admitted Pro Hac Vice) 
2901 N Central Ave | Suite 2000 
Phoenix AZ 85012 
(602) 351-8000 
Email: jkroop@perkinscoie.com 
 
Co-Counsel to Debtor-in-Possession 
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